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Services (HHS).

ACTION: Notice of proposed rulemaking.

SUMMARY: The Administration for Community Living (ACL) within The Department of
Health and Human Services (“the Department” or HHS) is issuing this notice of proposed
rulemaking (NPRM) to modernize the implementing regulations of the Older Americans Act of
1965 (“the Act” or OAA), which have not been substantially altered since their promulgation in
1988. These changes advance the policy goals of the Older Americans Act as articulated by
Congress, including equity in service delivery, accountability for funds expended, and clarity of
administration for the Administration for Community Living and its grantees. Our proposals will
ultimately facilitate improved service delivery and enhanced benefits for OAA participants,
particularly those in greatest economic need and greatest social need consistent with the statute.
DATES: To be assured consideration, comments must be received at the address provided
below, no later than [INSERT DATE 60 DAYS AFTER DATE OF PUBLICATION IN THE
FEDERAL REGISTER].

ADDRESSES: You may submit comments, including mass comment submissions, to this
proposed rule, identified by RIN Number 0985-AA17, by any of the following methods:

1. Electronically. You may submit electronic comments on this regulation to



http://www.regulations.gov. Follow the “Submit a comment” instructions.
2. Regular, Express, or Overnight Mail: Y ou may mail written comments to the following
address ONLY:

Administration on Aging,

Administration for Community Living,

Department of Health and Human Services,

Attention: ACL-AA17-P,

330 C Street SW, Washington, DC 20201.Do not include any personally identifiable

information (such as name, address, or other contact information) or confidential business

information that you do not want publicly disclosed. All comments may be posted
without change to content to https://www.regulations.gov and can be retrieved by most
internet search engines. No deletions, modifications, or redactions will be made to
comments received.

We will consider all comments received or officially postmarked by the methods and due
date specified above, but because of the large number of public comments we normally receive
on Federal Register documents, we are not able to provide individual acknowledgements of
receipt. Please allow sufficient time for mailed comments to be timely received in the event of
delivery or security delays. Electronic comments with attachments should be in Microsoft Word
or Portable Document Format (PDF).

Please note that comments submitted by fax or email, and those submitted or postmarked
after the comment period, will not be accepted.

Inspection of Public Comments: All comments received before the close of the comment
period will be available for viewing by the public, including personally identifiable or
confidential business information that is included in a comment. You may wish to consider
limiting the amount of personal information that you provide in any voluntary public comment

submission you make. HHS may withhold information provided in comments from public



viewing that it determines may impact the privacy of an individual or is offensive. For additional
information, please read the Privacy Act notice that is available via the link in the footer of
https://www.regulations.gov. Follow the search instructions on that website to view the public
comments.
FOR FURTHER INFORMATION CONTACT: Amy Wiatr-Rodriguez, Director of Regional
Operations, Administration for Community Living, Department of Health and Human Services,
330 C Street SW, Washington, DC 20201. Email: amy.wiatr-rodriguez(@acl.hhs.gov, Telephone:
(312) 938-9858. Assistance to Individuals with Disabilities in Reviewing the Rulemaking
Record: Upon request, the Department will provide an accommodation or auxiliary aid to an
individual with a disability who needs assistance to review the comments or other documents in
the public rulemaking record for the proposed regulations. To schedule an appointment for this
type of accommodation or auxiliary aid, please call (312) 938-9858 or email amy.wiatr-
rodriguez@acl.hhs.gov.
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I. Background

Congress passed the Older Americans Act (“the Act” or OAA) in 1965 to expand and
enhance community social services for older persons.! The original legislation established
authority for grants to States for community planning and social services, research and
development projects, and personnel training in the field of aging. Subsequent reauthorizations
expanded and enhanced the reach of the Act, including through the authorization of the Long-
Term Care Ombudsman Program (Ombudsman program). The Act created the Administration on
Aging (AoA) within the Department of Health, Education and Welfare, now the Department of
Health and Human Services (HHS), as the principal agency designated to carry out the
provisions of the OAA and serve as Federal focal point on matters concerning older persons.? It
designated a Commissioner on Aging, now Assistant Secretary for Aging, to lead the activities of
Ao0A and administer the OAA.? Since 2012, AoA has been housed in the Administration for
Community Living (ACL) within HHS.#

Title III of the OAA authorizes grants to State agencies on aging (State agencies), who in
turn provide funding to area agencies on aging (AAAs) to serve as advocates on behalf of older
persons and create comprehensive and coordinated community-based continuums of services and
supports.® In 2022, the national aging network was comprised of 56 State agencies (including the
District of Columbia and five territories), over 600 AAAs, and over 20,000 local service
providers, in addition to one Native Hawaiian organization and 281 Tribal
organizations, representing 400 Indian Tribes.¢

Title III authorizes the largest OAA programs by population served and Federal funds

expended as administered by ACL. These include supportive, nutrition, evidence-based disease

! Public Law 89-73, 42 U.S.C. 3001 et. seq.

2 Title II. of the OAA.

3 Sec. 201 of the OAA; Title V of the Act added in the 1978 reauthorization of the OAA is administered by the
Dep’t of Labor.

480 FR. 31389 (June 2, 2015).

3 Title II and Title III of the OAA.

¢ The Congressional Research Service, Older Americans Act: Overview and Funding (June 23, 2022) R43414
(congress.gov)_(last visited Jan. 18, 2023).



prevention and health promotion, caregiver, legal, and other services.” Title III programs served
10.9 million older persons in 2019 (the most recent year for which data is available).® Title III
spending accounted for nearly three quarters of the $2.177 billion OAA FY 2022 budget’ and
funding for these programs is based on a statutory formula that determines yearly allocations to
individual territories and States.!”

Title III services are available to persons aged 60 and older; however, they are prioritized
to those with the greatest economic need and greatest social need, particularly low-income and
minority individuals, older persons with limited English proficiency (LEP), older persons
residing in rural areas, and older persons with disabilities.!!

First included as a part of the 1978 reauthorization of the Act, Title VI authorizes funds
for nutrition, supportive, and caregiver services to older Native Americans. The purpose of Title
VI programs is to support the independence and well-being of tribal elders and caregivers living
in their communities consistent with locally determined needs. ACL awards funding directly to
Tribal organizations, including Native Alaskan organizations, and a not-for-profit group
representing Native Hawaiians. To be eligible for funding, a Tribal organization must represent
at least 50 Native Americans aged 60 and older. In FY2021, grants were awarded to 282 Tribal
organizations representing over 400 Indian Tribes and villages, and one organization serving
Native Hawaiian elders.!?

Title VII authorizes the Ombudsman program, programs for Elder Abuse, Neglect, and
Exploitation Prevention, and a requirement for States to provide a State Legal Assistance
Developer.!? States’ Ombudsman programs investigate and resolve complaints related to the

health, safety, welfare, and rights of individuals who live in long-term care facilities. Begun in

7 Title IIT of the OAA.

8 Supra at 6.

? Supra at 6.

10 ACL, FY 2022 OAA Title IIT Annual Grant Awards (without transfers) (last visited Jan. 18, 2023).
I Title III of the OAA.

12 Fiscal Year 2023 Justification of Estimates for Appropriations Committees.

13 Title VII of the OAA.



1972 as a demonstration program, Ombudsman programs today exist in all States, the District of
Columbia, Puerto Rico, and Guam, under the authorization of the Act. These States and
territories have an Office of the State Long-Term Care Ombudsman (the Office), headed by a
full-time State Long-Term Care Ombudsman (the Ombudsman). In FY 2022, the program had a
budget of $19.9 million. In FY 2021, the program handled more than 164,000 complaints and
provided more than 624,000 instances of information and assistance to individuals and long-term
care facilities.!* Title VII also authorizes grants to State agencies for program activities aimed at
preventing and remedying elder abuse, neglect, and exploitation.
I1. Statutory and Regulatory History

This proposed regulation is published under the authority granted to the Assistant
Secretary for Aging by the Older Americans Act of 1965, Pub. L. No. 89—-73, 79 Stat. 218
(1965), as amended through Supporting Older Americans Act of 2020, Pub. L. No. 116-131, 134
Stat. 240 (2020), sections 201(e)(3), 305(a)(1), 306(d)(1), 307(a), 307(d)(3), 331(a), 614(a),
624(a) and 712-713 (42 U.S.C. 3011(e), 42 U.S.C. 3025, 42 U.S.C. 3026(d), 42 U.S.C. 3027(a),
42 U.S.C. 3027(a), 3027(d), 42 U.S.C. 3057¢, 42 U.S.C. 3057j, and 3058g—3058h, respectively).
These provisions authorize the Assistant Secretary for Aging to prescribe regulations regarding
designation of State agency activities; development and approval of State plans on aging; and
funding for supportive, nutrition, evidence-based disease prevention and health promotion,
family caregiver support, and legal services under Title III of the Act; funding for Indian Tribes,
Tribal organizations, and a Hawaiian Native grantee to serve Hawaiian Native and tribal elders
and family caregivers under Title VI of the Act; and allotments for Vulnerable Elder Rights
Protection Activities, including the Long-Term Care Ombudsman Program under Title VII of the

Act.

14 Supra at 6; ACL, AGing Integrated Database (AGID), National Ombudsman Reporting System (NORS), Data at a
Glance, (last visited Jan. 18, 2023); ACL, Fiscal Year 2023 Justification of Estimates for Appropriations
Committees, p. 132.



The OAA was passed in 1965 and vested authority for carrying out the purposes of the
Act, including through the issuance of regulation, in the Assistant Secretary for Aging (then the
Commissioner for Aging). Since its initial passage, the OAA has been amended a total of
eighteen times. Current regulations for programs authorized under the Act date from 1988.1°
Title III, except regarding the Ombudsman program, and Title VI implementing regulations have
not been revised since that time, while Title VII regulations 45 CFR part 1324 Allotments for
Vulnerable Elder Rights Protection Activities, Subpart A and portions of 45 CFR part 1321—
Grants to State and Community Programs on Aging regarding the Ombudsman program were
published in 2015.16

There have been substantial statutory changes since 1988, as detailed by the
Congressional Research Service in several summary publications.!” Title VII: State Long-Term
Care Ombudsman and Vulnerable Elder Rights Protection was added to the Act by the 1992
Amendments (P.L. 102-375, 42 U.S.C. 3058g-3058i).!8 It consolidated and expanded existing
programs focused on protecting the rights of older persons. Title VII incorporated separate
authorizations of appropriations for the Ombudsman program; the program for the prevention of
elder abuse, neglect, and exploitation; elder rights and legal assistance development program;
and outreach, counseling, and assistance for insurance and public benefit programs. The 1992
amendments also strengthened requirements related to focusing Title IIT funding and services on
populations in greatest need with particular attention to older low-income minority individuals.
Other elements of the 1992 amendments authorized programs for assistance to caregivers of the
frail elderly, clarified the role of Title III agencies in working with the private sector, and

required improvements in AoA data collection.

1553 FR 33758 (Aug. 31, 1988).

16.80 FR 7704 (Feb. 11, 2015).

17 Congressional Research Service, Older Americans Act: A 2020 Reauthorization (July 1, 2020) (last visited Jan.
18, 2023); Supra at Note 6.

1842 U.S.C. 3058g.



The National Family Caregiver Support Program under Title III and Native American
Caregiver Support Program under Title VI were authorized by the 2000 amendments (P.L. 106-
501), which also permitted States to impose cost-sharing, subject to limitations, for some Title I1I
services certain older persons receive while retaining authority for voluntary contributions
towards the costs of services.!” The 2006 amendments (P.L. 109-365) authorized the Assistant
Secretary for Aging to designate an individual within AoA to be responsible for prevention of
elder abuse, neglect, and exploitation and to coordinate Federal elder justice activities.?? In
addition, the 2006 amendments expanded the reach of Aging and Disability Resource Centers
(ADRC:s), brought increased attention to services and supports related to mental health and
mental disorders, required States to conduct increased planning efforts related to the growing
number of older people in coming decades, and focused attention on the needs of older people
with LEP and those at risk of institutional placement.?!

The 2016 amendments (P.L. 114-144) provided additional flexibility to States, AAAs,
and social services providers in addressing the modernization of senior centers,?* falls
prevention,?? and behavioral health screening,?* and codified existing practices, such as requiring
“evidence-based”?* disease prevention and health promotion services. For the Ombudsman
program, they clarified conflicts of interest provisions,?® strengthened confidentiality and
Ombudsman training requirements,?’ and improved resident access to representatives of the
Office.?® They addressed coordination among ADRCs? and other home and community-based

service (HCBS)?® organizations providing information and referrals.

19 OAA Sec. 316, 42 U.S.C. 3030p, 3030q, 3030r; OAA Sec. 631, 42 U.S.C. 3057k-11.
20 OAA Sec. 201, 42 U.S.C. 3012.
2142 U.S.C. 3002, 3012, 3025, 3032k.
242 U.S.C. 3012

242 U.S.C. 3030d.

24 Ibid.

25 42 U.S.C. 3030m; 3030s.

242 U.S.C. 3058g.

2742 U.S.C. 3012.

%42 U.S.C. 3058g.

242 U.S.C. 3012.

30 42 U.S.C. 3012, 3025, 3026.



The Supporting Older Americans Act of 2020 (P.L. 116-131) added new definitions,
including person-centered and trauma-informed.?' The legislation amended the Act to address a
range of disease prevention and health promotion activities, such as chronic disease self-
management and falls prevention,’? as well as addressing the negative effects of social isolation
among older individuals.?® Congress focused on other reauthorization issues as well, including
changes to nutrition services programs and to programs that provide support to family caregivers.
II1. Reasons for the Proposed Rulemaking

The OAA has been amended seven times since 1988 and twice since 2015. Other than
Title VII regulations 45 CFR part 1324 Allotments for Vulnerable Elder Rights Protection
Activities, Subpart A and portions of 45 CFR part 1321—Grants to State and Community
Programs on Aging regarding the Ombudsman program which were promulgated in 2015, these
OAA regulations have not been amended since 1988. As a result, the OAA statute and
regulations are no longer in alignment. The entire National Family Caregiver Support Program
has been created by OAA reauthorizing legislation for which there is no conforming rule.
Similarly, portions of the Act have been significantly altered since 1988, with no analogous
updates to regulation. This discordance creates confusion for grantees, sub-grantees, and service
providers, inhibiting their ability to most effectively serve OAA participants. In addition to areas
where we propose to better align statute with regulation, we are proposing modifications to
regulatory text that will modernize our rules to reflect ongoing stakeholder feedback and
responses to our Request for Information in areas where our current regulations do not address
the evolving needs of Title III, VI, and VII grantees and the older adults and family caregivers

they serve.

31 Sec. 102, 42 U.S.C. 3002.

32 Sec. 303, 42 U.S.C. 3032.

% Sec 110, 42 U.S.C. 3002; Sec. 11542 U.S.C. 3012(a); Sec. 126; Sec. 213, 42 U.S.C. 3030d; Sec. 304, 42 U.S.C.
3032(a).



The National Caregiver Support Act, passed as a part of the 2000 Amendments, created
Title IIT part E and Title VI part C of the OAA.3* The programs had a combined budget of nearly
$200 million in FY 2022; in FY 2021, the most recent year for which data is available, nearly
800,000 caregivers received services.>> However, there are currently no regulations
implementing this far-reaching program. Consequently, we have proposed regulatory text at
Subpart D § 1321.91 (Title III part E) and Subpart C§ 1322.29 (Title VI part C) to implement
statutory mandates and clarify areas related to required family caregiver support services,
allowable use of funds, and the method of funds distribution. These additions provide necessary
direction to grantees in meeting their fiscal and programmatic responsibilities under the Act, and
alleviating inefficiencies and uncertainties caused by reliance on sub-regulatory guidance rather
than on regulations.

Additionally, newly proposed section 1321, subpart E, and section 1322, subpart D
provide direction on emergency and disaster requirements under the Act. There is very limited
guidance in § 1321.65 of the current regulations, which only address weather-related
emergencies, and no mention of emergency or disaster requirements in current section 1322 or
1323. Our proposals take into account lessons from the COVID-19 public health emergency
(PHE), which demonstrated that emergencies beyond those discussed in the current regulations
could have a devastating effect on older adults, Native American elders, and family caregivers.
In developing the proposed rule, we considered the evolution of what may constitute an
“emergency” or “disaster;” how emergencies and disasters may uniquely affect older adults,
Native American elders, and family caregivers; and how best to meet the needs of OAA grantees
and participants. The proposed provisions allow Title VI grantees, States, AAAs, and service
providers to have the flexibility in funding requirements to adequately plan for emergency

situations, as contemplated by the Act.

3442 U.S.C. 3030s (Title LI part E); 42 U.S.C. 3057k—11 (Title VI part C).
35 The Dept. of Health and Human Serv. Fiscal Year 2024 Admin. for Community Living Justification of Estimates
for Appropriations Committee



We are likewise proposing to modernize our nutrition rules to better support grantees’
efforts to meet the needs of older adults. Our previous sub-regulatory guidance required that
meals must either be consumed on-site at a congregate meal setting or delivered to a participant’s
residence. This guidance does not take into account those who may leave their homes to pick up
a meal but are not able to consume the meal in the congregate setting for various reasons,
including safety concerns such as those experienced during the COVID-19 pandemic. Again, the
COVID-19 pandemic brought to light limitations in our current nutrition regulations, which we
have sought to address in proposed § 1321.87 to allow for “grab and go” meals as part of a
congregate site where participants can collect their meal and return to the community off-site to
enjoy it. Our proposal is a direct response to stakeholder feedback, including as gathered from
the RFI, and appropriately reflects the evolving needs of both grantees and OAA participants.

Finally, in response to robust comment, we also propose to include greater detail on the
programmatic fiscal policies and procedures State agencies must develop and implement under
the Act, including in areas of sub-awardee monitoring, data collection and reporting, direct
service provision, matching, contribution requirements, transfer allowances between and among
Title III part B, C-1 and/or C-2 funds, allowable administration funding, voluntary
contributions/cost sharing, and required annual certification, among others. The lack of detailed
instruction in this area to date has created administrative confusion and programmatic
inefficiencies for both States and ACL.

Specific to services for Native American elders and caregivers, we propose a number of
changes to improve coordination and clarify requirements. Title VI of the Act is titled “Grants
for Native Americans,” and states a purpose of providing supportive services, including nutrition
services, to American Indians, Alaskan Natives, and Native Hawaiians that are comparable to the
services provided under Title III. Current section 1323 applies to one Native Hawaiian grantee
who receives funds under Title VI part B of the Act. To more clearly and consistently specify

requirements, we propose to combine sections 1322 and 1323 and incorporate requirements



specific to Title VI, part B in the proposed § 1322. By so doing we anticipate reducing confusion
and improving appropriate consistency in service provision to both older Indians and Native
Hawaiians and family caregivers.

The Act sets forth expectations that States, area agencies on aging, Tribal organizations,
and a Native Hawaiian grantee will coordinate regarding provision of services. We propose to
include requirements for coordination between Title III and Title VI in each applicable Subpart
of sections 1321 and 1322.

To further improve service provision to Native American elders and family caregivers,
we propose to specify service requirements, where appropriate, similar to those for services
funded under Title III of the Act. Our approach is to identify issues relating to service provision
about which the grantee under Title VI of the Act must have policies and procedures, while
affirming tribal sovereignty regarding the responsibility for decision-making, development, and
implementation of such policies and procedures.

We propose updates to regulatory guidance for Ombudsman programs that receive
funding under Title VII of the Act. There has been significant variation in the interpretation and
implementation of the provisions of the Act and our 2015 implementing regulations. For
example, some State agencies have incorrectly interpreted the 2015 regulations to mean they
may still access the files and records of the Ombudsman program that are subject to strict
disclosure requirements for monitoring purposes. This has resulted in inconsistent protection of
resident identities and Ombudsman records based on residents’ State of residence.

We issued a Request for Information®® on May 6, 2022 seeking input from the aging
network, Indian Tribes, States, and Territories on challenges they face administering services, as
well as feedback from individuals and other interested parties on experiences with services,

providers, and programs under the Act.3” We received over 900 individual comments, most of

36 87 FR 27160 (May 6, 2022).
37 Sec. 2013A of the OAA, 42 U.S.C. 3013a.



which focused on a few topic areas including: equitably serving older adults and family
caregivers from underserved and marginalized communities, the Ombudsman program, area
plans on aging, and flexibilities within the nutrition and other programs. We have sought to
address these areas of focus in our proposed rulemaking.

IV. Grants to State and Community Programs on Aging

A. Provisions Revised to Reflect Statutory Changes or Provide Clarity

For the following provisions, we propose revisions that reflect statutory changes (e.g.,
changing “Commissioner” to “Assistant Secretary” throughout) and provide direction in
response to grantee and other stakeholder requests for technical assistance, RFI responses,
listening sessions, and Tribal consultation. We also propose redesignating provisions,
reorganizing the placement of provisions, updating statutory references, and other technical
revisions. We welcome comment on these proposed changes.

Subpart A - Introduction
§ 1321.1 Basis and purpose of this part.

Proposed section 1321.1 sets forth the requirements of Title III of the Act to provide
grants to State and community programs on aging. We propose revisions to ensure consistency
with statutory terminology and requirements, such as references to evidence-based disease
prevention and health promotion and caregiver services, specifying family caregivers as a service
population, and listing the key roles of the State agency identified to implement Title III and
Title VII of the Act.

§ 1321.3 Definitions.

We propose to update the definitions of significant terms in § 1321.3 by adding several
new definitions, revising several existing definitions, and deleting definitions of terms that are
obsolete or no longer necessary. The additions, revisions, and deletions are intended to reflect
changes to the statute, important practices in the administration of programs under the Act, and

feedback we have received from a range of stakeholders.



We propose to add definitions of the following terms: “Access to services,” “Acquiring,”
“Area agency on aging,” “Area plan administration,” “Best available data,” “Conflicts of
interest,” “Cost sharing,” “Domestically-produced foods,” “Family caregiver,” “Governor,”
“Greatest economic need,” “Greatest social need,” “Immediate family,” “Local sources,” “Major
disaster declaration,” “Multipurpose senior center,” “Native American,” “Nutrition Services
Incentive Program,” “Older relative caregiver,” “Planning and service area,” “Private pay
programs,” “Program development and coordination activities,” “Program income,” “Single
planning and service area state,” “State,” “State agency,” “State plan administration,”
“Supplemental foods,” and “Voluntary contributions.”

We propose to retain and make minor revisions to the terms: “Altering or renovating,”
“Constructing,” “Department,” “Direct services,” “In-home supportive services,” “Means test,”
“Official duties,” “Periodic,” “Reservation,” and “Service provider.” We propose to retain with
no revisions the terms: “Act” and “Fiscal year,” and we propose to delete the terms: “Frail,”
“Human services,” and “Severe disability.”

New definitions of note are discussed below.

“Conflicts of interest”

Recognizing the importance of ensuring the integrity of, and trust in, activities carried out
under the Act, section 307(a)(7)® of the Act requires State agencies to have mechanisms in place
to identify and remove conflicts of interest. We propose several provisions related to conflicts of
interest (COI) to provide clarity for State agencies, AAAs, and service providers: §§ 1321.3,
1321.47, and 1321.67. These provisions include a general definition of COI and specific
requirements for State agencies and AAAs (respectively) which are discussed in more detail
below. These provisions reflect the expanded potential for conflicts of interest due to changes in
the scope of activities undertaken by these entities since the Act was first passed and these

regulations were first issued. The intent of the COI provisions is to ensure that State agencies,

38 42 U.S.C. 3027(a)(7).



AAAs, and service providers carry out the objectives of the Act consistent with the best interests
of the older people they serve.

“Cost sharing”

We propose to clarify the definition of cost sharing to implement the intent of § 315 of
the Act.?® The term “cost sharing” generally refers to the portion of the cost of an item or service
for which an individual is responsible in order to receive that item or service. However, as set
forth in the OAA, this term is used differently than how it is used in other settings. There are
many restrictions on how cost sharing may be implemented, including that an eligible individual
may not be denied service for failure to make a cost sharing payment. The OAA allows for cost
sharing from certain individuals for some services,* but many other requirements apply to State
agencies who wish to allow the practice of cost sharing that are later described in proposed §
1321.9(c)(2)(x)(D).

“Family caregiver”

We propose to define “family caregiver” to include the following subsets: adults
who are caring for older individual, adults who are caring for an individual of any age with
Alzheimer’s disease or a related disorder with neurological and organic brain dysfunction,
and older relative caregivers. We later propose to define “older relative caregiver.” With
this inclusive approach to defining “family caregiver,” we include those populations
specified in the National Family Caregiver Support Program, as set forth in Title III-E of
the Act. For example, this includes unmarried partners, friends, or neighbors caring for an

older adult.

3942 U.S.C. 3030c-2.

40 42 U.S.C. 3030c-2(a)(2) prohibits a State from implementing cost sharing for the following services: information
and assistance, outreach, benefits counseling, or case management; ombudsman, elder abuse prevention, legal
assistance, or other consumer protection services; congregate and home delivered meals; and any services delivered
through Tribal organizations. 42 U.S.C. 3030c-2(a)(3) prohibits cost-sharing for any services delivered through a
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from considering assets and other resources when considering whether a low-income individual is exempt from cost-
sharing, when creating a sliding scale for cost sharing, or when seeking a contribution from a low-income
individual.



“Greatest economic need”’

Focusing OAA services towards individuals who have the greatest economic need is one
of the basic tenets of the Act. The definition of “greatest economic need” in the Act incorporates
income and poverty status. The Act also permits State agencies to set policies, consistent with
our regulations, that incorporate other considerations into the definition of “greatest economic
need.”*! Through its policies, the State agency may permit AAAs to even further refine specific
target populations of greatest economic need within their planning and service area. A variety of
local conditions and individual situations, other than income, could factor into an individual’s
level of economic need. State agencies and AAAs are in the best position to understand the
conditions and factors in their State and local areas that contribute to individuals falling within
this category. Accordingly, this definition allows State agencies and AAAs to further refine
target populations of greatest economic need.

“Greatest social need”

Focusing OAA services towards individuals who have the greatest social need is one of
the basic tenets of the Act. “Greatest social need” is defined as “need caused by noneconomic
factors,” including physical and mental disabilities, language barriers, and cultural, social, or
geographic isolation, including isolation caused by racial or ethnic status that restricts the ability
of an individual to perform normal daily tasks or threatens the capacity of the individual to live
independently.*? This definition allows for consideration of other noneconomic factors that
contribute to cultural, social, or geographic isolation.

For example, in multiple places the Act requires special attention to the needs of older
individuals residing in rural locations. In some communities, such isolation may be caused by
minority religious affiliation. Isolation may also be related to sexual orientation, gender identity,

or sex characteristics. For example, research indicates that LGBTQI+ older adults are at risk for

41 See, 42 U.S.C. 3026(a)(4)(A)(i)(I)(aa); 42. U.S.C. 3025(a)(1).
4242 U.S.C. 3002(24).



poorer health outcomes and have lived through discrimination, social stigma, and the effects of
prejudice, impacting their connections with families of origin, lifetime earnings, opportunities for
retirement savings, and ability to trust health care professional and aging services providers.*3
Demographics indicate that the population of HIV-positive older adults are likely to grow
significantly for the next two decades, and such older adults may experience isolation due to
stigma or lack of knowledge on aging issues for people who are HIV-positive. Other chronic
conditions may also result in isolation or stigma, as may housing instability, food insecurity, lack
of transportation, utility assistance needs, or interpersonal safety concerns, including abuse,
neglect, and exploitation.

We received many comments through the RFI urging ACL to set clear and consistent
expectations regarding such populations to be included, and our intent is to do so in this
proposed definition. As with “greatest economic need,” the Act permits State agencies to set
policies, consistent with our regulations, that further define the noneconomic considerations that
contribute to populations designated as having the “greatest social need.”** Through its policies,
the State agency may permit AAAs to even further refine specific target populations of greatest
social need within their planning and service area. State agencies and AAAs are in the best
position to understand additional conditions and factors in their State and local areas that
contribute to individuals falling within this category. Accordingly, this definition allows State
agencies and AAAs to further refine target populations of greatest social need.

“Program development and coordination activities”

We propose to add the term “program development and coordination activities” to the

definitions to explain certain activities of State agencies and AAAs to achieve the goals of the

Act. This work includes the development of innovative ways to address the evolving social

43 National Resource Center on LGBT Aging, Inclusive Services for LGBT Older Adults: A Practical Guide To
Creating Welcoming Agencies

(2020),https://www.lgbtagingcenter.org/resources/pdfs/Sage GuidebookFINALI1.pdf.
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service, health, and economic climates in which they operate. Separate from administering
programs to provide direct services, State agencies and AAAs plan, develop, provide training
regarding, and coordinate at a systemic level, programs and activities aimed at the Act’s target
populations. In addition to the new definition, we propose to include language in § 1321.27 to
clarify requirements for these activities.

Subpart B — State Agency Responsibilities

§ 1321.5 Mission of the State agency.

Section 1321.7 of the existing regulation (Mission of the State agency) is redesignated
here as § 1321.5. for clarity with respect to other relevant provisions. Proposed § 1321.5 sets
forth the State agency’s mission, role, and functions as the lead on all aging issues in the State
under the Act, and it specifies that the State agency will designate AAAs in States with multiple
planning and service areas to assist in carrying out the mission. We propose minor revisions to
align with reauthorizations of the statute, such as adding family caregivers as a service
population per the 2000 reauthorization. We also propose to update regulatory references and
revise language for clarity.

§ 1321.7 Organization and staffing of the State agency.

Section 1321.9 of the existing regulation (Organization and staffing of the State agency)
is redesignated here as § 1321.7. We propose several changes to the provision on organization
and staffing for consistency and for clarification. Proposed minor changes at § 1321.7(a), (¢), and
(d) reflect consistent wording with the State agency’s obligations under 45 CFR 1324 with
respect to the administration of the Ombudsman program. The Ombudsman program is
authorized under Title VII of the Act, and the implementing regulations for the program were
promulgated in 2015 at 45 CFR 1324. Proposed § 1321.7(d) includes minor language changes to
clarify the State agency’s existing obligations to carry out the Ombudsman program in

accordance with the Act’s requirements, regardless of any applicable State law requirements.



Section 307(a)(13)* and § 73146 of the Act require the State agency to ensure that there
are a Legal Assistance Developer and other personnel, as needed, to provide State leadership in
developing legal assistance programs for older individuals throughout the State. These staffing
requirements are absent from the existing regulation regarding staffing; we propose to add a new
paragraph (e) to this provision that sets forth these requirements to assist States to better
understand their obligations under the Act related to staffing. The role of the Legal Assistance
Developer is discussed more fully in the preamble, below.

§ 1321.9 State agency policies and procedures. [Updated title and revised]

We propose to retitle the provision contained in § 1321.11 of the existing regulation
(State agency policies) to better reflect the intent of the provision and to redesignate it here as §
1321.9. We also propose to incorporate provisions contained in § 1321.45 (Transfer between
congregate and home-delivered nutrition service allotments), § 1321.47 (Statewide non-Federal
share requirements), § 1321.49 (State agency maintenance of effort), § 1321.67 (Service
contributions), and § 1321.73 (Grant related income under Title I1I-C) within this provision to
consolidate and streamline applicable requirements.

Section 305 of the Act requires designated State agencies to be “primarily responsible for
the planning, policy development, administration, coordination, priority setting, and evaluation
of all State activities related to the objectives of this Act.”4” Consistent with that obligation, we
propose to require State agencies to promulgate policies and procedures related to a range of
topics that fall within the State agency’s authority to oversee under the State plan in §
1321.9(c)(1) (policies and procedures related to direct service provision) and § 1321.9(c)(2)
(policies and procedures related to fiscal requirements).*® The policy development process

includes the establishment of procedures, which set forth the steps to follow to implement

4542 U.S.C. 3027(a)(13).
46 42 U.S.C. 3058;.

4742 U.S.C. 3025(a).

48 Ihid,



policies. Accordingly, we propose minor revisions to clarify that the policy development and
implementation process includes the establishment of procedures, as well as policies.

Changes have been proposed to the language at § 1321.9(a) in order to (1) reflect
statutory updates (i.e., the LTCOP regulation (45 CFR 1324) which was promulgated in 2015);
(2) clarify that the State agency’s obligations to develop policies and procedures extend to elder
abuse prevention and legal assistance development programs; (3) confirm the ability of the State
agency to allow procedures to be developed at the AAA level, except where specifically
prohibited; and (4) clarify the State agency’s responsibility for monitoring the compliance of
activities initiated under Title III with all applicable requirements to ensure that grant awards are
used for the authorized purposes and in compliance with Federal law.

The Act contains many programmatic and fiscal requirements of which State agencies
must be aware and for which State agencies must have established policies and procedures. For
clarity and ease of reference, we propose to combine the areas for which State agencies must
have established policies and procedures in this provision. We invite comment as to whether this
approach to streamlining State policies and procedures is appropriate. The first area relates to
data collection and reporting. Section 3074 of the Act requires the collection of data and periodic
submission of reports to ACL regarding State agency and AAA activities. ACL has implemented
a national reporting system and reporting requirements that must be used by all State agencies to
ensure timely and consistent reporting. Proposed §1321.9(b) sets forth the State agency’s
responsibility to have policies and procedures to ensure that its data collection and reporting
align with ACL’s requirements.

Proposed §1321.9(c)(1) describes policies and procedures that State agencies must
establish to ensure that services provided under the Act meet the requirements of the Act and are

provided equitably and in a consistent manner throughout the State, as appropriate.”® In response

4942 U.S.C. 3027.
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to the RFI, this proposed section addresses comments that requested State agencies provide
transparency and clarity on the policies and procedures that AAAs and service providers must
follow, including setting requirements for client eligibility, assessment, and person-centered
planning; specifying a listing and definitions of services that may be provided; detailing any
limitations on the frequency, amount, or type of service provided; defining greatest economic
need and greatest social need, and specific actions the State agency will use or require to provide
services to those identified populations; how AAAs can provide services directly; how voluntary
contributions are to be collected; and the grievance process for older adults and family caregivers
who are dissatisfied with or denied services under the Act. As proposed in § 1321.9(a), except
for the Ombudsman program and where otherwise indicated, the State agency policies may allow
for procedures to implement specific policies to be developed at the AAA level.

To provide context for our proposals, as set forth in section 306(a)(4)(A)(i)(I)(aa),’!
AAAs are responsible for setting specific objectives, consistent with State policy, for provision
of services to older individuals with greatest economic need and greatest social need. Identifying
such populations at the State level facilitates consistent messaging and outreach, collaboration
with other State level organizations and stakeholders, and development of specific plans for the
State agency, AAAs, and service providers to implement, as intended by the Act. Definitions of
these populations at the State level are intended to provide Statewide direction, while
maintaining the opportunity for additional definition of populations at greatest economic need
and greatest social need specific to local circumstances as part of an area plan on aging as further
proposed in § 1321.65. For example, a State might choose to define those at greatest economic
need to include individuals or households with an income within a specific range (e.g., up to 125
percent of the Federal poverty level), and another State may include older adults experiencing
housing instability in their definition of greatest economic need. A State might also choose to

define those at greatest social need to include people with low literacy, while another State may

5142 U.S.C. 3026(a)(4)(A)(i)(I)(aa).



include grandparents raising grandchildren due to substance use disorder or loss of parents to
COVID in their definition of greatest social need. There are multiple circumstances where State
level identification of needs may be further complemented at the AAA level, such as older adults
experiencing economic need due to catastrophic flooding in a rural portion of a State, or a AAA
including older refugees in the community in their definition of greatest social need.

The Act sets forth at section 307(a)(8)(A)>? that services will not be directly provided by
a State or area agency without the approval of the State agency, subject to certain conditions; we
propose here that the State agency communicate how the area agencies may request approval to
directly provide services. This proposed section also incorporates the requirement under section
307(a)(5)(B)*? of the Act that State agencies are required to issue guidelines applicable to
grievance processes for any older adult or family caregiver who has a complaint about a service
or has been denied a service.

Proposed § 1321.9(c)(2) requires states to establish policies and procedures related to the
fiscal requirements associated with being awarded funding for the Nutrition Services Incentive
Program,>* Title II1,> and Title VII’® under the Act. Over the years, we have found that some
State agencies may be unaware of certain requirements or may not understand their obligations
under these requirements. Section 1321.9(¢)(2) will provide guidance on the following fiscal
requirements: distribution of Title III°7 and Nutrition Services Incentive Program>® funds; non-
Federal share (match) requirements;>® permitted transfers of service allotments;%° maximum
allocation amounts for State, territory, and area plan administration;®! minimum funding

expenditures for access to services, in-home supportive services, and legal assistance;® State

5242 U.S.C. 3027(a)(8).
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agency maintenance of effort obligations;®® requirements related to Ombudsman program
expenditures and fiscal management;* minimum expenditures for services for older adults who
live in rural areas;® reallotment of funds;®® voluntary contributions, including cost-sharing at the
election of the State agency;®” use of program income;®® private pay programs;®® commercial
relationships;’? buildings, alterations or renovations, maintenance, and equipment;’! prohibition
against supplantation;’> monitoring of State and area plan assurances;’? and advance funding.”*
We provide further context for these fiscal requirements proposals in the following paragraphs.
§ 1321.9(¢)(2)(i). Intrastate Funding Formula (IFF).

The Act sets forth requirements for distribution of Title III funds within the State in
section 305(a)(2)(C-D).”® The Act requires distribution to occur via an intrastate funding formula
(IFF) (further defined in proposed § 1321.49) or funds distribution plan (further defined in
proposed § 1321.51). The IFF is required for States with multiple planning and service areas, and
a funds distribution plan is required for single planning and service area states. Through this
provision, we also propose to require that funds be promptly disbursed using the IFF or funds
distribution plan and to provide prior approval for fixed amount subawards up to the simplified
acquisition threshold, as set forth in 2 CFR 200.353.

§ 1321.9(c)(2)(ii). Non-Federal Share (Match).

The provision contained in § 1321.47 (Statewide non-Federal share requirements) of the

existing regulation is redesignated here as § 1321.9(c)(2)(ii) and revised. The Act includes

requirements for non-Federal share matching funds from State or local sources, as set forth in
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sections 301(d)(1), 304(c), 304(d)(1)(A), 304(d)(1)(D), 304(d)(2), 309(b), 316(b)(5), and
373(h)(2). We propose to consolidate and streamline the requirements by listing the requirements
and considerations that apply to such funds. We have received frequent technical assistance
requests concerning the allowability of using funding for services that are means tested for the
non-Federal share (match). We propose to clarify that State or local public resources used to fund
a program which uses a means test shall not be used to meet the non-Federal share matching
requirements. We also propose to clarify that a State agency or AAA may determine a non-
Federal share in excess of required amounts, and we clarify the non-Federal share matching
requirements that apply to service and administration costs for each type of grant award under
Title III of the Act. We also propose to provide prior written approval for unrecovered indirect
costs to be used as match and invite comment regarding this approach.

§ 1321.9(¢)(2)(iii). Transfers.

The provision contained in § 1321.45 of the existing regulation (7Transfer between
congregate and home-delivered nutrition service allotments) is redesignated here as §
1321.9(c)(2)(ii1) and revised. The Act allows for transfer of service allotments to provide some
flexibility to meet State and local needs. ACL allocates Title III funding to States by part of the
Act (for example, the supportive services allocation is designated as part B and the nutrition
services allocation is designated as part C, and further by subpart (for example, part C-1 funding
is for congregate meals and part C-2 funding is for home-delivered meals)). We propose to list
the requirements and considerations that apply if a State elects to make transfers between
allotments, including the parts and subparts of Title III which are subject to transfer of
allocations, the maximum percentage of an allocation which may be transferred between parts
and subparts, and a confirmation that such limitations apply in aggregate to the State. For
example, a State may find that older individuals have a need for transportation to congregate

meal sites. A State is able to transfer, within allowed limits, allotments from the congregate meal



nutrition grant award (part C-1) to the supportive services grant award (part B) to provide
transportation to meet State and local service needs.
§ 1321.9(¢c)(2)(iv). State, Territory, and Area Plan Administration.

Section 308 of the Act sets forth limits on the amount of Title IIT funds which may be
used for State, Territory, and area plan administration. We propose to specify the requirements
and considerations that apply, including flexibilities that some State agencies of single planning
and service States may exercise and how the State agency may calculate the maximum amounts
available for AAAs to use. We receive regular requests for technical assistance about use of
funds; the proposed specification of requirements is intended to provide clarity to States. For
example, States may either receive five percent of their funding allocation or $750,000
($100,000 for certain Territories) of their total Title III allocation as set forth in the Act to
complete the State plan administration activities required by the Act, including planning,
coordination, and oversight of direct services provided with the remainder of the Title 111
allocation. The State, Territory, and Area plan administration allocation amounts may be taken
from any same fiscal year Title III award allocation at any time during the grant period and may
be allocated to any Part of the same fiscal year Title III grant allocation, with the statutory
exception of allocation of area plan administration to Part D (which provides funding for
evidence-based disease prevention and health promotion programs). In States with multiple
planning and service areas, we propose to clarify section 304(d)(1)(A) of the Act and better
streamline implementation of maximum allocation amounts. We propose to specify that the State
agency will determine the maximum amount available for area plan administration by deducting
the amount of funding to be applied to State plan administration and calculating ten percent of
this amount. The ten percent of funding remaining must be made available to AAAs in
accordance with the IFF for the purpose of area plan administration, which we further address in
proposed § 1321.57(b).

§ 1321.9(¢)(2)(v). Minimum adequate proportion.



The Act sets forth requirements that the State plan must identify a minimum proportion
of funds that will be spent on access services, in-home supportive services, and legal assistance.
We propose to require the State agency to have policies and procedures to implement these
requirements.

§ 1321.9(¢c)(2)(vi). Maintenance of effort.

The provision contained in § 1321.49 (State agency maintenance of effort) of the existing
regulation is redesignated here as § 1321.9(¢c)(2)(vi) and revised. We propose to require State
agencies to develop fiscal policies and procedures related to requirements under the Act,
corresponding to sections 309(c)’¢ and 374.77 These requirements include expending specific
minimum maintenance of effort amounts, which are calculated in a specific manner as required
in the Act. In response to technical assistance requests received, we also propose to clarify that
excess amounts reported in other reports, such as the Federal financial report (submitted via SF-
425), do not become part of the amounts used in calculating the minimum required maintenance
of effort expenditures, unless the State agency specifically certifies the excess amounts for such
purpose.

§ 1321.9(c)(2)(vii). State Long Term Care Ombudsman Program.

We propose to require State agencies to develop fiscal policies and procedures related to
requirements under the Act, corresponding to section 307(a)(9).”® These requirements include
that the State agency will expend not less than the amount expended by the State agency under
Title III and Title VII of the Act for the Ombudsman program in fiscal year 2019, in accordance
with the level set in the Act as amended in 2020. We also propose to clarify that the State agency
must provide the Ombudsman with information to complete Ombudsman program requirements
and that the fiscal activities relating to the operation of the Office are in compliance with the

requirements set forth in § 1324.13(f).
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§ 1321.9(c)(2)(viii). Rural minimum expenditures.

We propose to require State agencies to develop fiscal policies and procedures related to
requirements under the Act, corresponding to section 307(a)(3)(B).” These requirements include
that the State agency must expend not less than the amount expended in fiscal year 2000, in
accordance with the level set in the Act, for services for older individuals residing in rural areas,
project the cost of providing such services, and specify a plan for meeting the needs for such
services. To implement these requirements, we propose that the State agency establish a process
and control for determining how rural areas within the State shall be defined.

§ 1321.9(¢)(2)(ix). Reallotment.

We propose to require State agencies to develop fiscal policies and procedures related to
a State’s voluntary release of funds (reallotment), corresponding with sections 304(b)8 and
703(b)3! of the Act. These policies and procedures include that the State agency must
communicate if the State agency has funding that will not be expended in the grant period to be
reallotted to the Assistant Secretary for Aging that will then be redistributed to other State
agencies who identify as being able to utilize funds within the grant period. Additionally, the
State agency should include whether they are able to receive and expend within the grant period
any reallotted funds that may become available from the Assistant Secretary for Aging. We also
propose to clarify that the State agency must distribute any such reallotted funds it receives in
accordance with the IFF or funds distribution plan, as set forth in §§ 1321.49 or 1321.51.

§ 1321.9(¢)(2)(x) and § 1321.9(c)(2)(xi), Voluntary contributions and cost sharing.

The provision contained in § 1321.67 of the existing regulation (Service contributions) is
redesignated here as § 1321.9(¢)(2)(x) (voluntary contributions) and revised, and we propose to
add § 1321.9(¢c)(2)(xi1) (cost sharing) to delineate between the two types of consumer

contributions. Section 315 of the Act allows for consumer contributions which may take the form
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of (1) an individual voluntarily contributing towards the cost of a service (a voluntary
contribution)® and (2) the State establishing a cost sharing policy, creating a structured system
for collecting sliding scale payments from some service participants for some services (cost
sharing).®? For many decades, State and area agencies and service providers have collected
voluntary contributions from participants receiving services under the Act. Such voluntary
contributions allow service participants to demonstrate their support of these services and for
expansion of services to others in the community. For example, in FY 2021 State agencies
reported nearly $166 million in program income for Title III-funded services to ACL, the
majority of which we estimate was in the form of voluntary contributions.

Cost sharing provisions were added in the 2000 amendments to the OAA. Because the
Act includes many restrictions regarding cost sharing, in practice ACL has seen cost sharing
implemented for a few limited services such as transportation and respite. For example, a State
may wish to pursue cost sharing under the Act as a way of more consistently soliciting
contributions or for administrative simplicity to align with services provided under other funding
sources that use a cost sharing model. Many States choose not to pursue cost sharing as they find
no benefit in comparison to the traditional model of collecting voluntary contributions.

We discuss these two provisions together because ACL has received many questions
about how voluntary contributions and cost sharing compare. We discuss voluntary contributions
first because, as explained above, States have a long history of requesting voluntary
contributions and are less likely to pursue cost sharing arrangements.

We propose to specify in §1321.9(c)(2)(x) that the Ac